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The Department of Justice’s years-long campaign to criminally prosecute no-poach
agreements may be taking a hiatus. On November 13, 2023, the DOJ moved to dismiss its
indictment against Surgical Care Affiliates, LLC (“SCA”), and its successor, SCAI Holdings, LLC,
which alleged that SCA entered non-solicitation agreements with competitor outpatient
medical centers, covering each other’s senior-level employees.  

Originally filed in January 2021, the SCA indictment marked the first of a line of criminal
indictments prosecuting labor market allocation following the October 2016 release of the
DOJ and FTC’s Antitrust Guidance for Human Resources Professionals. But for various
reasons, the SCA case languished as the court refused to rule on a motion to dismiss filed in
March 2021. Meanwhile, the DOJ brought more indictments—and lost several closely-
watched trials in DaVita, Jindal, Manahe, and most recently Patel.  

While SCA shares common facts with DaVita (where a jury acquitted SCA’s alleged co-
conspirators), the dismissal of SCA was likely also influenced by the outcome in Patel. There,
the court held that a no-poach agreement must create a significant impediment to employee
movement, amounting to a “cessation of meaningful competition” in the affected labor market,
to receive per se treatment. If followed by other courts, this ruling would impose a high
standard for obtaining per se treatment in no-poach cases going forward.  
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There is evidence the DOJ is concerned about the potential of wider affirmation of Patel’s
central holding. In fact, the DOJ blasted the Patel dismissal in a filing to the SCA court, arguing
that no-poach agreements are per se unlawful even when they result in only minor effects on

labor markets.[1] Apparently, this argument did not prompt the SCA court to side with the DOJ
on the long-pending motion to dismiss. 

The labor crusade has not only resulted in a long string of high-profile losses, but has now
created damaging precedent that could threaten future labor prosecutions and may even
impact the per se standard more broadly. At present, the government has no active no-poach
or non-solicitation prosecutions remaining. Now seems like an opportune time for the DOJ to
broadly and honestly assess its labor prosecution strategy. Perhaps the dismissal of SCA is a
sign that the government has already started that process.

[1]  United States’ Response to Defs.’ Notice of Additional Authority at 1–2, United States v.
Surgical Care Affiliates, No. 3-21-cr-00011-L (N.D. Tex.), ECF No. 201 (“horizontal non-solicitation
agreements are a form of per se unlawful market allocation even though such agreements
merely limit, rather than eliminate, competition.”). 



Related People

Daniel K. Oakes

Related Services

Antitrust

https://www.axinn.com/en/people/Daniel-Oakes
https://www.axinn.com/en/people/Daniel-Oakes
https://www.axinn.com/en/services/practices/antitrust


To subscribe to our publications, click here.

News & Insights

GCR Live: Law Leaders Europe 2025

SPEAKING ENGAGEMENT ANTITRUST

Navigating Compliance: How the 2025 Hart-Scott-Rodino Updates Are Impacting
Businesses

WEBINAR ANTITRUST

AHLA Annual Meeting 2025

SPEAKING ENGAGEMENT ANTITRUST

SABA North America Annual Conference 2025

SPEAKING ENGAGEMENT ANTITRUST

Axinn Earns Band 1 Recognition in Multiple Categories in 2025 Chambers USA Guide

NEWS ANTITRUST

Antitrust 101: Criminal Antitrust Enforcement in U.S. v. US Gypsum Co., 438 US 422 (1978)

PODCAST

FTC Peeling Back the Layers of the Orange Book

AXINN VIEWPOINTS INTELLECTUAL PROPERTY

Patman Returns … and Retreats Again

AXINN VIEWPOINTS ANTITRUST

The Approach of Public and Private Enforcers to Data Use in the Financial Services Sector

BYLINE ARTICLES ANTITRUST

Axinn Successfully Reunites One of Its Pro Bono Clients, a Former Afghan Army Captain,
with His Wife and Four Children

PRO BONO

https://www.axinn.com/en/subscribe-to-publications
https://www.axinn.com/en/insights/event/gcr-live-law-leaders-europe-2025
https://www.axinn.com/en/insights/event/navigating-compliance-how-the-2025-hart-scott-rodino-updates-are-impacting-businesses
https://www.axinn.com/en/insights/event/ahla-annual-meeting-2025
https://www.axinn.com/en/insights/event/saba-north-america-annual-conference-2025
https://www.axinn.com/en/insights/news/axinn-earns-band-1-recognition-in-multiple-categories-in-2025-chambers-usa-guide
https://www.axinn.com/en/insights/podcast/Antitrust-101-podcast
https://www.axinn.com/en/insights/axinn-viewpoints/ftc-peeling-back-the-layers-of-the-orange-book
https://www.axinn.com/en/insights/axinn-viewpoints/patman-returnsand-retreats-again
https://www.axinn.com/en/insights/publications/the-approach-of-public-and-private-enforcers-to-data-use-in-the-financial-services-sector
https://www.axinn.com/en/insights/news/axinn-successfully-reunites-one-of-its-pro-bono-clients-a-former-afghan-army-captain-with-his-wife-and-four-children


© 2025 Axinn, Veltrop & Harkrider LLP. All Rights Reserved


