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On Sept. 14, Federal Trade Commissioner Mark Meador spoke at
George Washington University Law School's Bill Kovacic Antitrust
Salon.[1] He began his speech by posing what he framed as a
question that "many have been asking since the Supreme Court's
decision in Trump v. Slaughter: What is the future of the FTC?"

The Republican commissioner proceeded to answer his own question,
declaring that moving forward "begins with and centers on restoring
Section 5's independent function."
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In other words, the FTC's future, following the U.S. Supreme Court's
June 29 decision in Trump v. Slaughter,[2] should prominently
feature stand-alone Section 5 cases — cases brought under Section 5
of the FTC Act without any counts alleged in parallel under the
Sherman Act or Clayton Act.

With Meador's call for a deepening commitment to the FTC's
authority to attack unfair methods of competition, the Trump FTC
continues to move further away from the Section 5 skepticism
traditionally expressed by Republican commissioners.
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In his speech, Meador argued that "Congress entrusted the FTC with
enforcing [Section 5's] broader mandate ... to identify and stop
conduct that threatened competitive conditions, including practices
the antitrust laws had not adequately captured."

He also said that Congress "expected Section 5 to serve a dynamic
function" and that the FTC is positioned to "reassess conduct as
economic understanding evolved."

According to Meador, Section 5 thus empowers the FTC to pursue - .
enforcement against alleged offenses the Sherman and Clayton Acts William Davis
did not or could not contemplate when those statutes were adopted.

Specifically, the FTC is empowered by Section 5(b) to seek injunctions against unfair
methods of competition — often referred to as the FTC's UMC authority.[3]

Such a "uniquely broad competition mandate," Meador argued, indicates that the FTC must
use Section 5 "to pursue all 'unfair methods of competition,' not just those that overlap with
the [other] federal antitrust laws."[4]

Meador's September remarks rejected the positions of several prior Republican-appointed
commissioners, including the views previously articulated by Maureen Ohlhausen (who is
also a former acting chair of the commission) and Joshua Wright, and seemed directionally
to agree with the 2022 Section 5 policy statement adopted under then-Chair Lina Khan.[5]

While this convergence is unstated — indeed, the 2022 statement was not mentioned by
Meador — the philosophical overlap is discernable, thus continuing the trend of Trump-era



commissioners finding common cause, at least to some degree, with prior enforcers from
the opposite side of the aisle.[6]

The One Agency Act Could Completely Eliminate the Section 5 Pendulum

While Meador's recent remarks were not the first time he has expressed his view that
Section 5 provides the FTC with broad enforcement powers,[7] the commissioner's recent
call for a vigorous use of Section 5 was offered in a unique setting — not only the post-
Slaughter context, but also the context of an FTC threatened more now than ever by
legislative efforts seeking to strip it of its antitrust enforcement responsibilities.

With the leadership of both the FTC and the U.S. Department of Justice now directly
answerable to the president, some have argued Slaughter may facilitate passage of the One
Agency Act, which would transfer all antitrust enforcement from the FTC to the Antitrust
Division of the DOJ.[8]

Critically, the Senate bill, which was introduced in 2025, would not only move antitrust
enforcement away from the FTC, it would also eliminate UMC authority entirely.[9] The
effect would be to leave Section 5 of the FTC Act focused solely on consumer protection
enforcement following implementation of the act.[10]

Insofar as the current bills would transfer authority to conduct market studies to the
DOJ,[11] and the commission would no longer be trying complaints before a body of
experts,[12] UMC authority is the apparent singular point of distinction between the status
quo and a hypothetical "one agency world."

For those opposed to the act, establishing that the FTC's UMC power is critical to antitrust
enforcement may be key to convincing Congress not to strip the FTC of its antitrust
authority.

Looking Backward to Glimpse the Future of UMC Enforcement

What might Meador's vision for a post-Slaughter FTC that seeks "to develop [Section 5]
through enforcement" mean for market participants? Highlights from the history of stand-
alone Section 5 enforcement may provide some guidance, especially since Meador framed
his September remarks as a call for a return to what "Congress originally envisioned when it
created the FTC."[13]

When dissatisfaction with the Sherman Act eventually prompted the drafting of the FTC
Act,[14] those behind the new statute determined, as the Supreme Court described in its
1920 decision in FTC v. Gratz, that it "would be better to put in a general provision
condemning unfair competition than to attempt to define the numerous unfair
practices."[15]

A bipartisan commission serving as an expert body[16] was left with the task of developing
a common UMC law[17] through administrative adjudication.[18]

In 1972, the Supreme Court decided FTC v. Sperry & Hutchinson Co., holding that Section 5
empowers the commission to reach practices beyond the "letter or spirit" of the antitrust
laws.[19] More than 50 years later, it remains uncertain what exactly that spirit entails.

Fearing the potentially unworkable breadth of Sperry's standard, courts following Sperry
urged caution and endorsed limiting principles for Section 5.[20]



In the 1980s, courts frequently rejected the FTC's use of Section 5 but did not categorically
reject theories that went beyond the Sherman Act,[21] with the Supreme Court's 1986
holding in FTC v. Indiana Federation of Dentists again underscoring the breadth of Section
5.[22]

The 1990s witnessed strategic deployment of UMC authority, generally with administrative
(rather than federal district court) complaints, as the commission used a gap-filling
approach to address conduct that did not meet the precise elements of collusion or
monopolization but nonetheless threatened substantial competitive harm while promising
little procompetitive benefit.[23]

Section 5 enforcement actions against invitations to collude had bipartisan support during
this period.[24] From the mid-90s into the 2000s, the commission also deployed Section 5
to police alleged abuses of the standard-setting process, challenging how members of
standard-setting organizations took advantage of the process through deceptive conduct
that might not implicate the Sherman Act.[25]

Finally, the 1990s ushered in what continues to be the common method of resolution for
Section 5 matters — resolution by consent decree rather than litigated judgment, which has
had the effect of limiting precedential guidance.

In the early 2000s, the commission relied on Section 5 to challenge minimum advertised
price programs adopted unilaterally, but in parallel, by the five major music
distributors.[26] The FTC targeted the practice as a UMC, alleging the restrictions would
allow distributors to monitor the pricing of their competitors.[27]

Eventually, the commission tried its hand at guidelines. In 2015, after a long debate, the
commission adopted a policy statement placing some vague limitations on Section 5's reach
beyond established violations of the Sherman and Clayton Acts.[28] Ohlhausen's dissent
argued the policy failed to rein in an "unbounded interpretation" of UMC.[29]

In his September remarks, Meador directly criticized certain Republican appointees who
claimed the 2015 statement did not sufficiently cabin Section 5. Meador maintained that "to
argue that Section 5 [should] be strictly limited to traditional antitrust claims and used on
only very rare occasions" is contrary to "Supreme Court precedent."[30]

Under a new Section 5 policy statement adopted by the Biden administration's FTC in 2022,
the FTC revoked the 2015 statement and characterized a broad range of conduct as
potentially "coercive, exploitative, collusive, abusive, deceptive, [and] predatory," and
therefore violative of Section 5.[31]

Christine Wilson, the lone Republican commissioner at the time, criticized the statement as
overbroad.[32] Despite such criticism, stand-alone Section 5 enforcement has maintained
its aggressive stance under the FTC's current, Republican-appointed leadership.

For example, the FTC's current leadership maintained the Khan FTC's stand-alone Section 5
action[33] against three major pharmacy benefit managers in In the Matter of Caremark
Rx,[34] rather than dismissing the matter along with other Biden-era enforcements the
commission voted to set aside.[35]

The commission has since entered consent decrees with Express Scripts and CVS Caremark,
with the matter pulled from adjudication as a settlement with Optum Rx is presumably



finalized. No decisions were reached regarding the merits of the Section 5 claims.[36]

The FTC's enforcements against noncompete agreements further illustrate a continuity
between the Biden-era and the Trump-era FTCs. Although the current FTC has abandoned
the Khan-era rule banning most noncompete agreements, it continues to pursue
enforcement against noncompetes under Section 5 through a case-by-case strategy.

In an action involving a pet cremation services provider, Gateway Services Inc., resolved in
2025, the FTC alleged that postemployment noncompete clauses constituted unfair methods
of competition, even absent a traditional Sherman Act theory.[37] The commission did not
allege collusion or any other traditional antitrust offense but instead framed the conduct as
unfairly limiting worker options and lowering wages, reflecting a broad view of competitive
harm.

Meador's recent remarks suggest the FTC's willingness to pursue stand-alone Section 5
claims is likely to continue. However, competing FTC objectives may hinder the
commissioner's vision, as FTC Chairman Andrew Ferguson recently announced that the FTC
will no longer pursue merger or conduct cases in the FTC's administrative court.[38]

Any effort to heed Meador's call for vigorous Section 5 enforcement may therefore need to
rely on the Article III courts, rather than the "expert" body of adjudicators imagined by the
drafters of the FTC Act.

This may place future stand-alone actions on a collision course with Section 13(b)'s terms,
which establish that the FTC may only obtain a permanent injunction from an Article III
court in so-called "proper cases."[39] What constitutes a proper case is itself subject to
debate.[40]

As a result, the FTC may exercise restraint when alleging novel theories under Section 5 in
federal district court to avoid a replay of the 1980s defeats that left Section 5 proponents
searching for moral victories.

Takeaways

History reveals that even decades after the FTC's creation, divining the reach of Section 5
remains challenging. But one thing is clear today — recent FTC cases and Meador's
statements indicate areas of potential focus for stand-alone UMC enforcement. In addition
to continued enforcement involving invitations to collude, more novel subjects may be the
targets of such efforts, as discussed below.

Industries Related To the Cost of Living

According to Meador's comments in a speech in March, "when core goods — such as
housing, healthcare, energy, and food — become more expensive in ways that cannot be
explained by innovation or genuine improvements in quality, that tells us something about
whether competition is working."[41] The current commission's willingness to maintain the
Caremark lawsuit[42] suggests the commission may seek other opportunities to use Section
5 — untethered to the Sherman Act — to challenge alleged high prices that are not
necessarily attributable to conspiracy or monopolization.



Big Tech Platforms

The FTC's leadership has maintained a UMC count brought against Amazon during the Biden
era that alleges an unlawful course of conduct stemming from conditions placed on sellers'
access to Prime eligibility.[43] Section 5 may be a vehicle for novel claims against
prominent tech platform providers.

Labor

As noted, while it has abandoned the Khan-era rule banning most noncompete
agreements,[44] the FTC has expressed commitment to pursuing UMC theories against
noncompetes on a case-by-case basis[45] and has called for the "public to shine a light on
unfair and anticompetitive agreements."[46] Although a substantial departure from the
near-blanket prohibition of the prior FTC, the current approach still requires employers to
remain vigilant where plausible harm to workers exists, even in the absence of agreements
not to poach or compete with competitors.

"Acquire Hires" or Other Novel Transaction Structures

Meador has said the FTC should "look past formal transaction structure" to capture
acquisitions of talent not otherwise reportable under the HSR Act.[47]

Conclusion

As shown by Meador's statements over the course of his FTC tenure, commissioners of both
parties have found justification for Section 5's UMC authority in targeted contexts.
Businesses should expect continued enforcement of Section 5 against conduct that falls
outside the strict scope of the Sherman and Clayton Acts and should continue to place
emphasis on related risk assessment and proactive compliance planning.
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